
 
 

REGINA v. OAKES 
 
 
Section 8 of the Narcotic Control Act, R.S.C. 1970, c.N-1. provided that those in possession of 
narcotics would be presumed to be in possession for the purpose of trafficking unless they proved 
otherwise, and would be convicted. Oakes was convicted on the basis that he possessed eight one-
gram vials of hash oil. He challenged the constitutionality of this reverse-onus provision on the 
basis that it infringed s 11(d) of the Charter, which provides as follows: 
 

Canadian Charter of Rights and Freedoms  
 
     11. Any person charged with an offence has the right  
 
    . . . . .  
 
      (d) to be presumed innocent until proven guilty according to law in a fair and public 
hearing by an independent and impartial tribunal;   
 

 
The Ontario Court of Appeal held that the provision was unconstitutional. The Crown appealed.  
Writing for the Court, Chief Justice Dickson found that the reverse onus provision infringed the s 
11(d), then went on to consider whether the infringement could be justified. 
 
DICKSON CJC: … 
 
 Is s. 8 of the Narcotic Control Act a Reasonable and Demonstrably Justified Limit Pursuant to s. 1 
of the Charter? 
 
     The Crown submits that even if s. 8 of the Narcotic Control Act violates s. 11(d) of the Charter, 
it can still be upheld as a reasonable limit under s. 1 which, as has been mentioned, provides: 
 
     1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in 
it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free 
and democratic society. 
 
     The question whether the limit is "prescribed by law" is not contentious in the present case since 
s. 8 of the Narcotic Control Act is a duly enacted legislative provision. It is, however, necessary to 
determine if the limit on Mr. Oakes' right, as guaranteed by s. 11(d) of the Charter, is "reasonable" 
and "demonstrably justified in a free and democratic society" for the purpose of s. 1 of the Charter, 
and thereby saved from inconsistency with the Constitution. 
 
     It is important to observe at the outset that s. 1 has two functions: first, it constitutionally 
guarantees the rights and freedoms set out in the provisions which follow; and, second, it states 
explicitly the exclusive justificatory criteria (outside of s. 33 of the Constitution Act, 1982) against 



which limitations on those rights and freedoms must be measured. Accordingly, any s. 1 inquiry 
must be premised on an understanding that the impugned limit violates constitutional rights and 
freedoms--rights and freedoms which are part of the supreme law of Canada. As Wilson J. stated in 
Singh v. Minister of Employment and Immigration, supra, at p. 218: "... it is important to remember 
that the courts are conducting this inquiry in light of a commitment to uphold the rights and 
freedoms set out in the other sections of the Charter." 
 
     A second contextual element of interpretation of s. 1 is provided by the words "free and 
democratic society". Inclusion of these words as the final standard of justification for limits on 
rights and freedoms refers the Court to the very purpose for which the Charter was originally 
entrenched in the Constitution: Canadian society is to be free and democratic. The Court must be 
guided by the values and principles essential to a free and democratic society which I believe 
embody, to name but a few, respect for the inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide variety of beliefs, respect for cultural and 
group identity, and faith in social and political institutions which enhance the participation of 
individuals and groups in society. The underlying values and principles of a free and democratic 
society are the genesis of the rights and freedoms guaranteed by the Charter and the ultimate 
standard against which a limit on a right or freedom must be shown, despite its effect, to be 
reasonable and demonstrably justified. 
 
     The rights and freedoms guaranteed by the Charter are not, however, absolute. It may become 
necessary to limit rights and freedoms in circumstances where their exercise would be inimical to 
the realization of collective goals of fundamental importance. For this reason, s. 1 provides criteria 
of justification for limits on the rights and freedoms guaranteed by the Charter. These criteria 
impose a stringent standard of justification, especially when understood in terms of the two 
contextual considerations discussed above, namely, the violation of a constitutionally guaranteed 
right or freedom and the fundamental principles of a free and democratic society. 
 
     The onus of proving that a limit on a right or freedom guaranteed by the Charter is reasonable 
and demonstrably justified in a free and democratic society rests upon the party seeking to uphold 
the limitation. It is clear from the text of s. 1 that limits on the rights and freedoms enumerated in 
the Charter are exceptions to their general guarantee. The presumption is that the rights and 
freedoms are guaranteed unless the party invoking s. 1 can bring itself within the exceptional 
criteria which justify their being limited. This is further substantiated by the use of the word 
"demonstrably" which clearly indicates that the onus of justification is on the party seeking to limit: 
Hunter v. Southam Inc., supra. 
 
     The standard of proof under s. 1 is the civil standard, namely, proof by a preponderance of 
probability. The alternative criminal standard, proof beyond a reasonable doubt, would, in my view, 
be unduly onerous on the party seeking to limit. Concepts such as "reasonableness", "justifiability" 
and "free and democratic society" are simply not amenable to such a standard. Nevertheless, the 
preponderance of probability test must be applied rigorously. Indeed, the phrase "demonstrably 
justified" in s. 1 of the Charter supports this conclusion. Within the broad category of the civil 
standard, there exist different degrees of probability depending on the nature of the case: see 
Sopinka and Lederman, The Law of Evidence in Civil Cases (Toronto: 1974), at p. 385. As Lord 
Denning explained in Bater v. Bater, [1950] 2 All E.R. 458 (C.A.), at p. 459: 



 
The case may be proved by a preponderance of probability, but there may be degrees of 
probability within that standard. The degree depends on the subject-matter. A civil court, 
when considering a charge of fraud, will naturally require a higher degree of probability 
than that which it would require if considering whether negligence were established. It does 
not adopt so high a degree as a criminal court, even when it is considering a charge of a 
criminal nature, but still it does require a degree of probability which is commensurate with 
the occasion.  

 
This passage was cited with approval in Hanes v. Wawanesa Mutual Insurance Co., [1963] S.C.R. 
154, at p. 161. A similar approach was put forward by Cartwright J. in Smith v. Smith, [1952] 2 
S.C.R. 312, at pp. 331-32: 
 

I wish, however, to emphasize that in every civil action before the tribunal can safely find 
the affirmative of an issue of fact required to be proved it must be reasonably satisfied, and 
that whether or not it will be so satisfied must depend on the totality of the circumstances on 
which its judgment is formed including the gravity of the consequences.... 

 
     Having regard to the fact that s. 1 is being invoked for the purpose of justifying a violation of 
the constitutional rights and freedoms the Charter was designed to protect, a very high degree of 
probability will be, in the words of Lord Denning, "commensurate with the occasion". Where 
evidence is required in order to prove the constituent elements of a s. 1 inquiry, and this will 
generally be the case, it should be cogent and persuasive and make clear to the Court the 
consequences of imposing or not imposing the limit. See: Law Society of Upper Canada v. 
Skapinker, supra, at p. 384; Singh v. Minister of Employment and Immigration, supra, at p. 217. A 
court will also need to know what alternative measures for implementing the objective were 
available to the legislators when they made their decisions. I should add, however, that there may 
be cases where certain elements of the s. 1 analysis are obvious or self-evident. 
 
     To establish that a limit is reasonable and demonstrably justified in a free and democratic 
society, two central criteria must be satisfied. First, the objective, which the measures responsible 
for a limit on a Charter right or freedom are designed to serve, must be "of sufficient importance to 
warrant overriding a constitutionally protected right or freedom": R. v. Big M Drug Mart Ltd., 
supra, at p. 352. The standard must be high in order to ensure that objectives which are trivial or 
discordant with the principles integral to a free and democratic society do not gain s. 1 protection. It 
is necessary, at a minimum, that an objective relate to concerns which are pressing and substantial 
in a free and democratic society before it can be characterized as sufficiently important. 
 
     Second, once a sufficiently significant objective is recognized, then the party invoking s. 1 must 
show that the means chosen are reasonable and demonstrably justified. This involves "a form of 
proportionality test": R. v. Big M Drug Mart Ltd., supra, at p. 352. Although the nature of the 
proportionality test will vary depending on the circumstances, in each case courts will be required 
to balance the interests of society with those of individuals and groups. There are, in my view, three 
important components of a proportionality test. First, the measures adopted must be carefully 
designed to achieve the objective in question. They must not be arbitrary, unfair or based on 
irrational considerations. In short, they must be rationally connected to the objective. Second, the 



means, even if rationally connected to the objective in this first sense, should impair "as little as 
possible" the right or freedom in question: R. v. Big M Drug Mart Ltd., supra, at p. 352. Third, 
there must be a proportionality between the effects of the measures which are responsible for 
limiting the Charter right or freedom, and the objective which has been identified as of "sufficient 
importance". 
 
     With respect to the third component, it is clear that the general effect of any measure impugned 
under s. 1 will be the infringement of a right or freedom guaranteed by the Charter; this is the 
reason why resort to s. 1 is necessary. The inquiry into effects must, however, go further. A wide 
range of rights and freedoms are guaranteed by the Charter, and an almost infinite number of 
factual situations may arise in respect of these. Some limits on rights and freedoms protected by the 
Charter will be more serious than others in terms of the nature of the right or freedom violated, the 
extent of the violation, and the degree to which the measures which impose the limit trench upon 
the integral principles of a free and democratic society. Even if an objective is of sufficient 
importance, and the first two elements of the proportionality test are satisfied, it is still possible 
that, because of the severity of the deleterious effects of a measure on individuals or groups, the 
measure will not be justified by the purposes it is intended to serve. The more severe the deleterious 
effects of a measure, the more important the objective must be if the measure is to be reasonable 
and demonstrably justified in a free and democratic society. 
 
     Having outlined the general principles of a s. 1 inquiry, we must apply them to s. 8 of the 
Narcotic Control Act. Is the reverse onus provision in s. 8 a reasonable limit on the right to be 
presumed innocent until proven guilty beyond a reasonable doubt as can be demonstrably justified 
in a free and democratic society? 
 
     The starting point for formulating a response to this question is, as stated above, the nature of 
Parliament's interest or objective which accounts for the passage of s. 8 of the Narcotic Control Act. 
According to the Crown, s. 8 of the Narcotic Control Act is aimed at curbing drug trafficking by 
facilitating the conviction of drug traffickers. In my opinion, Parliament's concern that drug 
trafficking be decreased can be characterized as substantial and pressing. The problem of drug 
trafficking has been increasing since the 1950's at which time there was already considerable 
concern. (See Report of the Special Committee on Traffic in Narcotic Drugs, Appendix to Debates 
of the Senate, Canada, Session 1955, pp. 690-700; see also Final Report of the Commission of 
Inquiry into the Non-Medical Use of Drugs (Ottawa, 1973).) Throughout this period, numerous 
measures were adopted by free and democratic societies, at both the international and national 
levels. 
 
     At the international level, on June 23, 1953, the Protocol for Limiting and Regulating the 
Cultivation of the Poppy Plant, the Production of, International and Wholesale Trade in, and Use 
of Opium, to which Canada is a signatory, was adopted by the United Nations Opium Conference 
held in New York. The Single Convention on Narcotic Drugs, 1961, was acceded to in New York 
on March 30, 1961. This treaty was signed by Canada on March 30, 1961. It entered into force on 
December 13, 1964. As stated in the Preamble, ``addiction to narcotic drugs constitutes a serious 
evil for the individual and is fraught with social and economic danger to mankind,...'' At the 
national level, statutory provisions have been enacted by numerous countries which, inter alia, 



attempt to deter drug trafficking by imposing criminal sanctions (see, for example, Misuse of Drugs 
Act 1975, 1975 (N.Z.), No. 116; Misuse of Drugs Act 1971, 1971 (U.K.), c. 38). 
 
     The objective of protecting our society from the grave ills associated with drug trafficking, is, in 
my view, one of sufficient importance to warrant overriding a constitutionally protected right or 
freedom in certain cases. Moreover, the degree of seriousness of drug trafficking makes its 
acknowledgement as a sufficiently important objective for the purposes of s. 1, to a large extent, 
self-evident. The first criterion of a s. 1 inquiry, therefore, has been satisfied by the Crown. 
 
     The next stage of inquiry is a consideration of the means chosen by Parliament to achieve its 
objective. The means must be reasonable and demonstrably justified in a free and democratic 
society. As outlined above, this proportionality test should begin with a consideration of the 
rationality of the provision: is the reverse onus clause in s. 8 rationally related to the objective of 
curbing drug trafficking? At a minimum, this requires that s. 8 be internally rational; there must be 
a rational connection between the basic fact of possession and the presumed fact of possession for 
the purpose of trafficking. Otherwise, the reverse onus clause could give rise to unjustified and 
erroneous convictions for drug trafficking of persons guilty only of possession of narcotics. 
 
     In my view, s. 8 does not survive this rational connection test. As Martin J.A. of the Ontario 
Court of Appeal concluded, possession of a small or negligible quantity of narcotics does not 
support the inference of trafficking. In other words, it would be irrational to infer that a person had 
an intent to traffic on the basis of his or her possession of a very small quantity of narcotics. The 
presumption required under s. 8 of the Narcotic Control Act is overinclusive and could lead to 
results in certain cases which would defy both rationality and fairness. In light of the seriousness of 
the offence in question, which carries with it the possibility of imprisonment for life, I am further 
convinced that the first component of the proportionality test has not been satisfied by the Crown. 
 
     Having concluded that s. 8 does not satisfy this first component of proportionality, it is 
unnecessary to consider the other two components. 
 
   Appeal dismissed 
 


